
TATE Compendium™ starter draft (short form)
Confidentiality Agreement
with “down the middle” provisions — unannotated
Preface:  Don’t rely on this starter draft as a substitute for legal advice from a licensed attorney about your specific circumstances.  Your use of this draft does not establish an attorney-client relationship with any author, editor, or provider of the draft.  Ask your lawyer if this draft is right for you.  You can delete this Preface paragraph in an actual contract.  Copyright © D. C. Toedt III.  All rights reserved.  
This Agreement is between [PARTY NAME], a [STATE] [CORPORATION], whose initial address for notice is [ADDRESS]; and [PARTY NAME], a [STATE] [CORPORATION], whose initial address for notice is [ADDRESS].  This Agreement is effective as of the last date signed as written in the signature blocks below.

The paragraph numbering below is that of a longer-form confidentiality agreement compendium, from which the text of this Agreement was excerpted (and possibly edited in some cases). 
201.01
Disclosing party:  [EACH PARTY] can be a disclosing party whose confidential information is subject to the confidentiality obligations of this Agreement. 
201.02
Confidential information refers to any information owned or maintained by a disclosing party that (i) is shown to have been the subject of reasonable efforts by the disclosing party to preserve the information in confidence; (ii) is disclosed to another party to this Agreement (each, a receiving party) by, on behalf of, or with the express or implied approval of, the disclosing party; and (iii) is not shown to be excluded from confidential -information status by this Agreement or by law.  For the avoidance of doubt, the term confidential information includes the receiving party's notes, summaries, etc., to the extent they contain or reflect confidential information.
201.04
Disclosure period:  The confidentiality obligations of this Agreement apply only to confidential information initially disclosed during the [ONE-YEAR] period following the effective date of this Agreement (the disclosure period).
201.07
Certain exclusions:  The term confidential information does not include information that is shown to have been, at the relevant time:   (1) published or otherwise generally known by relevant segments of the public; or (2) known by the receiving party before obtaining access to it under this Agreement; or (3) provided to the receiving party by a third party not under an obligation of confidence benefiting the disclosing party; or (4) independently developed by the receiving party without use of the disclosing party's confidential information; or (5) disclosed to a third party, by the disclosing party or with its authorization, without confidentiality obligations comparable to those of this Agreement. 

201.10
Marking requirement:  Confidential information must be marked as such in order to be subject to the confidentiality obligations of this Agreement (but see also section 201.11 concerning catch-up marking).  Such marking must include a reasonably prominent notice such as, for example, "Confidential information of [disclosing-party name]" or "Disclosed under NDA."  

201.11
Catch-up marking:  The disclosing party may do “catch-up marking” of confidential information that was not marked when it was initially disclosed — for example, an unrecorded demonstration or oral disclosure — but only if it does so within [TEN BUSINESS DAYS] after the initial unmarked disclosure of the information in question.  

202.01
Prohibited‑ and permitted uses:  The receiving party may not use confidential information except as described in this section 202 (each described use, a permitted use).
202.02
Negotiations:  The receiving party may use confidential information to facilitate exploration and/or negotiation of a potential relationship or transaction between the parties.  

202.05
Other use:  The receiving party may use confidential information as follows:  [DESCRIBE; NONE IF NOT FILLED IN].
203.01
Prohibited‑ and permitted disclosures:  The receiving party may not disclose confidential information except as described in this section 203 or with the disclosing party’s prior written consent (each such described disclosure, a ‘permitted disclosure’).  

203.03
Need-to-know disclosures to certain employees, etc.:  The receiving party may disclose confidential information to any of the receiving party's officers, directors, and employees who (i) has a need to know for the permitted use and (ii) either (x) has signed a confidentiality agreement with the receiving party, or (y) is otherwise bound by legally-enforceable confidentiality obligations to the receiving party, in either case comparable to the confidentiality obligations of this Agreement.

203.04
Disclosures compelled by law:  The receiving party may disclose confidential information when compelled by law, for example in response to a subpoena or a search warrant, in a securities filing, subject to the condition that the receiving party must: (i) advise the disclosing party as far in advance of such a disclosure as practicable; and (ii) provide reasonable cooperation with any efforts by the disclosing party, at the disclosing party’s request and expense, to limit the disclosure and/or to obtain legal protection for the information to be disclosed.
203.07
Export control law compliance:  All disclosures by the receiving party (if any) must comply with export-control laws and other laws. For the avoidance of doubt, this section in itself does not authorize any such disclosures.

204.01
Precautions:  The receiving party will take at least reasonable precautions, not less than those it uses for its own information of comparable nature and value, to protect confidential information from unauthorized use or disclosure.

204.02
Restrictions on copying:  The receiving party is allowed to make copies of confidential information only as necessary for permitted disclosures and permitted uses; any copies made are subject to the confidentiality obligations of this Agreement. 
205.01
Return-or-destruction requirement:  Upon any termination of this Agreement, subject to the exceptions below (if any), the receiving party will return or destroy all copies of confidential information — including, for example, notes and summaries containing such information — that are in the possession, custody, or control of (i) the receiving party, or (ii) any individual or organization to which the receiving party provided such confidential information.  

205.02
 Exception for backup tapes, etc. The return-or-destroy obligation does not apply to copies of confidential information stored in system-type media, such as for example server system caches and backup tapes, PROVIDED that such media (i) are not readily accessible to users, and (ii) are periodically, and systematically, overwritten in the ordinary course of business.  

205.04
Certification:  The receiving party will certify completion of return or destruction no later than [30 DAYS] after the effective date of termination.  The certificate must note any known exception cases of copies of confidential information that are neither returned nor destroyed, and for each case, whether or not the exception is authorized by this Agreement.
205.05
Continuing confidentiality obligation:  For the avoidance of doubt, the confidentiality requirements of this Agreement will continue to apply, notwithstanding any termination of this Agreement, to any copies of confidential information that, for whatever reason, are not returned or destroyed.
403.01
Assignment – consent required:  Any assignment of this Agreement by a receiving party requires the prior written consent of the disclosing party except as otherwise agreed. 

403.02
Assignment – consent exception for certain asset sales:  Consent to an assignment of this Agreement is not required if the assignment is being made as part of a sale or other disposition of substantially all the assets of the assigning party’s business.

404.05
Entire agreement:  This Agreement, including any exhibits, attachments, riders, schedules, or appendices as well as any other document expressly incorporated by reference, sets forth the parties' final, complete, exclu​sive, and binding statement of the terms and conditions of their agreement concerning its subject matter; except as stated in this Agreement, there are no promises, understandings, representations, or warranties of any kind between the parties concerning that subject matter. 

404.28
Redlining:  Each party represents that it or its counsel has 'redlined' or otherwise called attention to all of its changes (if any) that it made to previously-sent drafts of this Agreement — including drafts of attachments, schedules, exhibits, addenda, etc. — and sent to the other party.
404.35
Not a substitute for legal advice:  Each party acknowledges that this agreement form should not be relied on as a substitute for legal advice; that the form is subject to change without notice; and that use of the agreement form does not establish an attorney-client relationship with any author, editor, or provider of the form.

	AGREED: 

[PARTY NAME]
by:

_______________________________

Signature

_______________________________

Printed name

_______________________________

Title

_______________________________

Date signed                              
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