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Commentary has pale-yellow background, like this

1. Variable text is concentrated in the clause titles in {curly brackets}. 

2.  Some clauses are marked with daggers † to indicate that some drafters might view them (i) as entailing potentially-troublesome business- or legal commitments, or (ii) as otherwise inappropriate for their particular situations.  NOTE:  NOT ALL SUCH CLAUSES are necessarily so marked.

1. Introduction

1.1 Parties: This Agreement is entered into as a binding contract, effective {the last date signed as written in the signature blocks below}, by {Party 1 name}, {entity type}, whose initial address for notice is {address}; and {Party 2 name}, {entity type}, whose initial address for notice is {address}.  

1.2 Bracketed clause numbers:  Certain clauses below contain bracketed numbers of clauses in the TATE Compendium™ community library of contract clauses, version abigail, , available at www.tatecompendium.org/.

2. Definitions & usages 

2.1 Affiliate status arises via a "control" relationship; the minimum ownership for control is {50%}.  [DEF‑1]
(1) An affiliate of a first individual or organization is another individual or organization that controls, is controlled by, or is under common control with, the first one, either directly or indirectly via one or more intermediaries. 

(2) For purposes of determining affiliate status, 'control' of an organization refers to ownership or voting control of at least the specified percentage of the securities of the organization that are entitled to vote for the election of directors or of comparable ownership interests in the organization.

NEGOTIATION CATEGORY:  On the green. 

COMMENT: This clause language is pretty standard. 

ALERT: Any request to reduce the 50% ownership number should be examined carefully.  

2.2 Affiliate status also exists among the following specific persons: {None}.   [DEF‑2]
In addition to any other definition of "affiliate" in this Agreement (if any), the specified individuals and/or organizations are deemed affiliates of the specified parties.

NEGOTIATION CATEGORY:  On the fairway. 

COMMENT:  This approach is far better (in my view) than using a management-control definition of affiliate. 

2.3 Examples are inclusive.   [DEF‑6]
Examples (and terms such as for example), as well as include and similar terms (e.g., including), are used in this Agreement for purposes of illustration, not of limitation, unless another meaning is clear from the context.

NEGOTIATION CATEGORY: On the green. 

COMMENT: This clause is intended to eliminate the need to repeatedly write (and read) "by way of example but not of limitation."

2.4 Include, etc. — see Examples.   [DEF‑7]
NEGOTIATION CATEGORY: On the green.  

COMMENT: This clause is intended to eliminate the need to repeatedly write (and read) "including but not limited to."

2.5 Otherwise agreed requires a writing (with certain exceptions). †  [DEF‑10]
Otherwise agreed and its variations (for example, agreed otherwise) mean that the parties have agreed otherwise in writing, for example in this Agreement, unless they have agreed — in writing — that, for that particular matter or class of matters, a non-written agreement otherwise is acceptable.

NEGOTIATION CATEGORY:  On the fairway.
2.6 Party refers to an individual or organization entering into this Agreement.  [DEF‑11]
Party, unless otherwise clear from the context, refers to a signatory party, that is, an individual or organization entering into this Agreement. 
NEGOTIATION CATEGORY: On the green.
COMMENT: This definition is arguably superfluous - see Kenneth A. Adams, Using 'Parties' as a Defined Term, at the AdamsDrafting blog.

2.7 Person refers to an individual or organization, unless otherwise clear.  [DEF‑12]
Unless otherwise clear from the context, the term "person" means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government, governmental subdivision, agency, or instrumentality, public corporation, or any other legal or commercial entity.  

NEGOTIATION CATEGORY: On the green.
COMMENT: This definition is adapted from section 1‑201(27) of the Uniform Commercial Code,

2.8 Seasonably has the standard Uniform Commercial Code meaning.  [DEF‑18]
An action is taken seasonably if it is taken at or within the time agreed or, if no time is agreed, at or within a reasonable time. 
NEGOTIATION CATEGORY: On the green.
COMMENT: This definition is reproduced verbatim from section 1‑205 of the Uniform Commercial Code; it's used in a number of places in the Compendium.

2.9 Specified means as specified in the applicable short-form clause (like this clause), unless otherwise clear.  [DEF‑19]
Unless otherwise clear from the context, when a long-form clause in the Compendium (like this one) uses a term such as (for example) specified party, it refers to (in this example) the party specified in the corresponding short-form clause (like the one immediately above).

NEGOTIATION CATEGORY: On the green.  

2.10 Stated — see specified.  [DEF‑20]
3. Confidential information

Confidentiality provisions are used in many agreements, including standalone nondisclosure agreements. For an excellent overview of nondisclosure agreements, see the article What is important in a confidentiality agreement or non-disclosure agreement (NDA)?, by Wilson Sonsini partner Yoichiro (”Yokum”) Taku. 

3.1 {Each party's} confidential information is protected under this Agreement. † [CON‑1]
Any access to a disclosing party's confidential information by a receiving party pursuant to this Agreement is governed by the terms and conditions of this Agreement.  

NEGOTIATION CATEGORY: On the green.   

TENDS TO FAVOR: Disclosing party. 

ALERT: A prospective receiving party should not automatically assume that it will never want the Agreement to protect its own information; moreover, two-way confidentiality provisions are generally more likely to be "fair and balanced" (pardon the expression) than one-way provisions.  See also this note.

3.2 Confidentiality is presumed until proved otherwise. †   [CON‑2] 
For the avoidance of doubt, a party asserting that particular information of a disclosing party, subject to this Agreement, is not confidential, must come forward with evidence of the same.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

ALERT:  This clause might, in effect, reverse the usual burden of proof at trial — see this note. 
3.3 The Purpose of any disclosure(s) under this Agreement is {to facilitate a potential transaction between the parties}.  [CON‑3]
NEGOTIATION CATEGORY: On the green.  

COMMENT: The definition of "Purpose" comes into play in determining what the receiving party is permitted to do with confidential information. 

3.4 Marking of confidential information {is} required and must be completed no later than {five business days after the information's initial disclosure}.    [CON‑4]
Unless otherwise agreed, no item of the disclosing party's information will be deemed confidential, even if otherwise eligible, unless a copy, clearly marked as confidential, is provided to the receiving party, preferably at the time the information is initially made available to the receiving party, and in any case no later than the specified time (if any).

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

COMMENT:  See this note
. 

3.5 Catch-up marking requires notice to the receiving party. †   [CON‑5]
In the interest of reducing possible confusion, if a required marked copy of confidential information is not provided as part of (or at the same time as) initially making the information available to the receiving party, then the disclosing party must also give notice to the receiving party, in accordance with the notice provisions of this Agreement, that the information is confidential.

NEGOTIATION CATEGORY:  On the fairway. 

TENDS TO FAVOR: Receiving party.

3.6 The disclosure period is {the one-year period following the effective date of this Agreement}. †   [CON‑7]
IF: This Agreement limits protection to information disclosed during a disclosure period; THEN: 

(1) Unless expressly agreed otherwise, the term "confidential information" in this Agreement applies only to otherwise-eligible information to which the receiving party initially gains access from the disclosing party (directly or indirectly) during the specified disclosure period. 

(2) The disclosure period may be extended by written agreement.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

COMMENT:  See this note. 
3.7 {Either party} may terminate the disclosure period by giving at least {five business days'} notice.   [CON‑8]
(1) The specified party or parties may terminate the disclosure period at any time, for any reason or no reason, by giving the specified notice to the other party. 

(2) For the avoidance of doubt, early termination of the disclosure period will not end any existing confidentiality obligations for information disclosed before termination.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

COMMENT:  See this note. 
3.8 The receiving party's notes, etc., will likewise be treated as disclosing-party confidential information.   [CON‑9]
For the avoidance of doubt, the receiving party's notes and other documents are to be treated as confidential information of the disclosing party to the extent they contain such information.

NEGOTIATION CATEGORY: On the green.
TENDS TO FAVOR: Disclosing party.

3.9 Affiliate confidential information is protected if conspicuously identified as such.    [CON‑10]
Confidential information of the disclosing party's affiliate(s), conspicuously identified as such, is subject to this Agreement in the same manner as that of the disclosing party.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

COMMENT:  See this note. 
3.10 Exclusions from confidentiality: The "standard five" exclusions apply.   [CON‑11]
(1) Confidential information does not include information shown to be or to have been: 
(A) published or otherwise generally known by relevant segments of the public; or 
(B) known by the receiving party before obtaining access to it under this Agreement; or 
(C) provided to the receiving party by a third party not under an obligation of confidence benefiting the disclosing party; or 
(D) independently developed by the receiving party without use of the disclosing party's confidential information; or 
(E) disclosed by the disclosing party to a third party without confidentiality obligations comparable to those of this Agreement.  

(2) For the avoidance of doubt, a specific selection or combination of information will NOT be deemed excluded from confidential-information status, even if some or all of its component parts are individually within one of the foregoing exclusions, UNLESS the selection or combination itself and its economic value and principles of operation are themselves within such an exclusion.

NEGOTIATION CATEGORY: On the green.

 
 
TENDS TO FAVOR: Clause (1):  Receiving party.  Clause (2):  Disclosing party.

COMMENT:  See this note. 
3.11 Unauthorized uses or disclosures are prohibited.   [CON‑13]
Except as otherwise authorized by the disclosing party, the receiving party will not (1)  use confidential information except for the Purpose, nor (2) disclose confidential information except to its employees, officers, and directors, on a need-to-know basis, for the Purpose. 
NEGOTIATION CATEGORY: On the green.

TENDS TO FAVOR: Disclosing party.

3.12 Disclosures to wholly-owned subsidiaries are permitted, subject to confidentiality obligations, on a need-to-know basis for the Purpose. †   [CON‑17]
(1) Subject to any applicable legal restrictions (for example, in the export-control laws), the receiving party may disclose confidential information, on a need-to-know basis, to any of its wholly-owned subsidiaries (owned directly or indirectly) in connection with the Purpose.
(2) For the avoidance of doubt, this provision does not authorize the receiving party to use subcontractors other than such subsidiaries.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Receiving party.

3.13 Subpoenas, etc., by third parties: The receiving party must promptly advise, and provide reasonable cooperation with, the disclosing party.    [CON‑18]
It will not be a breach of this Agreement for the receiving party to disclose confidential information to the minimum extent required by law (for example, in response to a subpoena, or in a securities filing), provided that the receiving party:

(1) advises the disclosing party as far in advance of such a disclosure as practicable, and 
(2) takes reasonable steps, and provides reasonable cooperation with any efforts by the disclosing party, to limit the disclosure or obtain legal protection for the information to be disclosed.

NEGOTIATION CATEGORY:  On the green. 

TENDS TO FAVOR: Both parties. 

COMMENT:  See this note. 
3.14 Expiration — confidentiality obligations expire {five years after the effective date of this Agreement}, EXCEPT FOR (a) trade secrets, or (b) as required by law. †   [CON‑19]
Except as otherwise agreed: 

(1) The receiving party's confidentiality obligations under this Agreement will expire automatically as specified. 

(2) Such obligations will not expire automatically: 
(A) for any item or combination of items of confidential information that, at the time in question, qualifies as a trade secret as defined in applicable law, nor 
(B) where applicable law requires continued confidentiality of the information in question.

NEGOTIATION CATEGORY: In the rough. 

TENDS TO FAVOR: Receiving party.

ALERT:  Automatic expiration of confidentiality status, in some circumstances, might jeopardize the disclosing party's trade secret rights — see this note. 
3.15 Return or destruction of confidential information must be completed and certified {a reasonable time after expiration of the disclosure period or termination of this Agreement, whichever comes first}. †    [CON‑21]
Except as otherwise agreed: 
(1) The receiving party will seasonably cause either (i) the return to the disclosing party, or (ii) the destruction, of all copies of the disclosing party's confidential information — including for example copies in the receiving party's notes, etc. — that are in the possession, custody, or control of (x) the receiving party, and (y) any individual or entity that obtained confidential information from the receiving party. 
(2) The receiving party will seasonably provide the disclosing party with a written certification of return or destruction. 
(A) The certification is to be signed by an officer or other individual authorized to bind the receiving party. 
(B) The certification shall note any known exception cases of copies of confidential information that are neither returned nor destroyed, and for each case, whether or not the exception is authorized by this Agreement.

NEGOTIATION CATEGORY: On the fairway.

TENDS TO FAVOR: Disclosing party.

ALERT: A return-or-destruction requirement could cause trouble for one or both parties — see this note.

3.16 Backup tapes, etc., are exempt from any return-or-destruction requirement (with restrictions).    [CON‑22]
IF: This Agreement requires confidential information to be returned or destroyed; THEN: "Remnant" confidential information stored in system-type media, such as for example system caches and email backup tapes, need not be returned or destroyed, so long as the media (1) are maintained in confidence, (2) are not readily accessible to users, and (3) are periodically overwritten or otherwise destroyed in the ordinary course of business.

NEGOTIATION CATEGORY: On the green.

TENDS TO FAVOR: Receiving party. 
COMMENT: See this note. 

3.17 Any copies not returned or destroyed remain subject to this Agreement's confidentiality obligations.   [CON‑27]
For the avoidance of doubt: 
(1) IF: The receiving party, for any reason, does not return or destroy particular copies of confidential information; THEN: The receiving party's use and/or disclosure of such information continues to be governed by the terms and conditions of this Agreement, notwithstanding any termination or expiration of the Agreement. 
(2) This clause does not negate any obligation of the receiving party to return or destroy confidential information.

NEGOTIATION CATEGORY:  On the green. 

TENDS TO FAVOR: Disclosing party.

3.18 No warranties are made for confidential information unless expressly stated.   [CON‑33]
All confidential information is provided AS IS, WITH ALL FAULTS, WITH NO WARRANTIES EXPRESS OR IMPLIED, except to the extent expressly stated otherwise in this Agreement.
NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR: Disclosing party.

3.19 No license rights are granted in confidential information, etc., unless expressly stated.   [CON‑34]
This Agreement does not grant any license rights (nor ownership rights) of any kind, in confidential information or other intellectual property, except to the extent it expressly states otherwise.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: Disclosing party.

4. Dispute management processes

4.1 Disagreements should be escalated at either party's request.  [DIS‑1]
(1) Whenever requested by either party, the parties should jointly refer any disagreement between them to their respective higher management levels, including executive-level management where appropriate. 

(2) In the interest of avoiding satellite litigation, neither party will be liable, for breach of contract or otherwise, for any alleged failure to appropriately escalate a dispute, in itself. 
NEGOTIATION CATEGORY: On the green.


COMMENT: The "whenever requested" phrase is there to give the other side ammunition if one party's 'guy' balks at escalating a disagreement to his or her superior: The other party can respond, "look, are you going to get your boss involved like we've agreed, or does our lawyer need to call your lawyer about breach of contract?"
4.2 Early neutral evaluation (non-binding) is mandatory upon request.  [DIS‑2]
(1) In any dispute, at either party's request the parties will jointly consult an experienced, knowledgeable, neutral individual, informally and in confidence, for non-binding advice as to what would constitute a responsible resolution of the dispute. (2) Any procedural disagreement concerning the consultation will be resolved by reference to the Early Neutral Evaluation Procedures of the American Arbitration Association, to the extent not inconsistent with this Agreement.

NEGOTIATION CATEGORY: On the green.

 

COMMENT:  See this note.

4.3 Early neutral evaluation is mandatory before litigation or arbitration (with certain exceptions).  [DIS‑3]
(1) Apart from the exceptions below, neither party will file a lawsuit nor make a demand for arbitration, as the case may be, unless the parties have tried and failed to resolve the dispute through early neutral evaluation in accordance with this Agreement. 

(2) EXCEPTIONS: A lawsuit may be filed, or a demand for arbitration made, if necessary:

(i) to comply with a statute-of-limitations deadline; or

(ii) to seek immediate equitable relief — for example, a temporary restraining order or preliminary injunction — to prevent irreparable harm.

NEGOTIATION CATEGORY: On the green.


5. Attorneys' fee-shifting to encourage settlement †
5.1 Applicability: This section applies to written settlement offers that conspicuously invoke this section and set forth an acceptance deadline of at least {10 business days}.    [ATT‑1]
(1) The intent of this section is to create incentives for the parties to make and to accept (as the case may be) reasonable offers to settle any disputes that may arise between them. 

COMMENT: This entire section is adapted from Rule 68 of the Federal Rules of Civil Procedure, and from New Jersey Court Rule 4.58. See this note for additional discussion.

 (2) This section applies to any written offer, by a party to an adverse party, to settle a dispute, but only if the offer: 

(i) is made in accordance with this Agreement’s notice provisions; 

(ii) expressly and conspicuously states that failure to accept the offer by a stated deadline could result in an award of attorneys' fees and expenses against the adverse party pursuant to this section; and 

COMMENT: The "conspicuous statement" requirement in subclause (2)(ii) is intended to avoid ambushes by a winning party, claiming that one of its previous communications was an unaccepted 'settlement offer' and that it therefore is entitled to its attorneys' fees. 

(iii) is not accepted by the adverse party by the stated deadline.

5.2 The non-settling party is liable for the offeror's post-offer expenses If the final result of litigation and/or arbitration is not more favorable to a non-settling party than an unaccepted settlement offer. †  [ATT‑2]
(1) This clause applies if:

 (A) a dispute gives rise to a final judgment or arbitration award from which no further appeal is taken or possible; 

(B) before the judgment or award became not further appealable, a party made a settlement offer to an adverse party in accordance with this section;  

(C) the adverse party did not accept the settlement offer; and 

(D) the judgment or award is not more favorable to the adverse party than the unaccepted offer. 

(2) In that case, the adverse party shall reimburse the offeror for any and all of the following that the offeror incurred after making the offer: 

(A) costs; and 

(B) the offeror's reasonable expenses of litigation, arbitration, and/or appellate proceedings arising out of the dispute, including but not limited to reasonable fees and expenses for attorneys and expert witnesses. 

(3) For the avoidance of doubt, such reimbursement is in addition to any other relief to which the offeror may be entitled. 

5.3 An offer not timely accepted is deemed withdrawn, but a counter-offer is not a rejection.   [ATT‑5]
(1) A settlement offer, made under this section, that is not timely accepted in writing, is considered withdrawn, but does not preclude a later offer. 

(2) An adverse party's making of a counter-offer shall not be deemed a rejection of a pending offer, which shall remain open until accepted or withdrawn as provided herein. 

COMMENT: This clause is intended to negate the traditional rule in contract law that a counter-offer constitutes a rejection of the other party's previous offer.

5.4 Settlement offers are confidential and inadmissible.   [ATT‑6]
(1) Each party shall preserve in strict confidence the existence and details of (i) any offer made by either party pursuant to this section and (ii) any communications between the parties regarding the offer. 
(2) Evidence of an unaccepted offer is not admissible in any proceeding to adjudicate or arbitrate the dispute except to determine costs and expenses. 

COMMENT: This clause makes it clear that the confidentiality rule in effect in most jurisdictions (e.g., under Rule 408 of the Federal Rules of Evidence) also applies here. 

6. General provisions

6.1 Additional or different terms in purchase orders, invoices, etc., have no effect, except those qualifying as amendments.   [GEN‑1]
(1) For the avoidance of doubt, neither party is obligated to give effect to additional or different terms ('new terms') in any purchase order, confirmation, invoice, or similar document that may be provided by the other party in connection with this Agreement ('new-terms document') unless the new-terms document meets the requirements of this Agreement to be an amendment hereof. 
(2) Performance of actions called for by a new-terms document, without more, is not to be deemed the performing party's assent to the new terms.

NEGOTIATION CATEGORY: On the fairway.  

COMMENT: An additional-or-different-terms clause typically represents an attempt to head off a Battle of the Forms of the kind contemplated by UCC § 2‑207 and sometimes experienced in common law.  For a readable overview of how the battle of the forms is typically resolved in cases involving the sale of goods, see Marc S. Friedman and Eric D. Wong, TKO'ing The UCC's "Knock-Out Rule", in The Metropolitan Corporate Counsel, Nov. 2008, at 47.

6.2 Amendments must be express and in writing.   [GEN‑3]
This Agreement may not be amended except by a written document, signed by the parties, that expressly (1) refers to this Agreement, so as to avoid disputes whether "stray" language constitutes an amendment; (2) states that this Agreement is being amended, and (3) sets out the amendment's terms.

NEGOTIATION CATEGORY: On the green. 

ALERT:  Clauses like this seem practically ubiquitous in contracts, but courts do not always give them effect — see this note for additional information.

6.3 Assignment of this Agreement by {either party} requires {the other party's} consent. †  [GEN‑5]
The specified party (or parties; each a restricted party) may not assign this Agreement without the prior written consent of the other specified party except to the extent (if any) expressly authorized by this Agreement. Any other purported assignment of this Agreement by a restricted party will be void.

NEGOTIATION CATEGORY: In the rough. 
ALERT:  Assignment restrictions can cause major problems down the road — see this note.

6.4 Entire agreement: This Agreement is the parties' final, complete, and exclusive agreement concerning its subject matter.   [GEN‑19]
This Agreement, including any exhibits, attachments, riders, or appendices as well as any other document expressly incorporated by reference, is the parties' final, complete, exclu​sive, and binding statement of the terms and conditions of their agreement concerning its subject matter; except as stated in this Agreement, there are no promises, understandings, representations, or warranties of any kind between the parties concerning that subject matter.

NEGOTIATION CATEGORY: On the green.

COMMENT: See this note.

6.5 Independent contractors — {each party} will conduct {itself} as such.   [GEN‑26]
(1) Except as may be expressly provided otherwise in this Agreement, the parties intend for their relationship defined by this Agreement to be strictly that of independent contractors; each party will conduct itself accordingly. 
(2) Neither party will hold itself out as an employee, agent, partner, joint venture, division, subsidiary, or branch of the other party. 
(3) Neither party has, nor will it hold itself out as having, authority to make commitments or representations on behalf of the other party except to the extent, if any, that this Agreement expressly states otherwise. 
(4) For the avoidance of doubt, except as may be expressly stated otherwise in this Agreement, no signatory party, in entering into this Agreement, intends to enter into a fiduciary relationship with, nor to commit to acting on behalf of or for the benefit of, any other individual or organization.

NEGOTIATION CATEGORY: On the green.

6.6 Invalidity of one provision does not affect others.   [GEN‑28]
If any provision of this Agreement is held to be invalid, void, unenforceable, or otherwise defective by a court or other tribunal of competent jurisdiction, then: (1) all other provisions will remain enforceable, and (2) the provision will be deemed modified, solely in the jurisdiction in question, to the minimum extent necessary to cure the defect.

NEGOTIATION CATEGORY: On the green.

6.7 Notices must be in writing and specifically addressed.   [GEN‑31]
All notices required or permitted by this Agreement must be in writing and addressed either to a specific individual or for the attention of a specific position.

NEGOTIATION CATEGORY: On the green.

COMMENT:  In a corporate setting, notices without a specific 'attention' marking can sometimes end up lost in interoffice mail. If the overall goal is to get to an amicable settlement of a dispute (actual or potential), as opposed to trying to gain positional advantage from 'gotcha' games, then it's not unreasonable to require the sender to mark the notice for the attention of a particular individual or position.

6.8 Notices are effective upon receipt or refusal. †   [GEN‑32]
Any notice required or permitted by this Agreement is effective when received or refused by that individual or position as shown for example by delivery-service confirmation.

NEGOTIATION CATEGORY: On the green.

COMMENT: Major delivery services can confirm receipt or refusal. This clause therefore does not use the old-style approach that notices are deemed effective X days after being mailed. (However, a party that anticipates sending out lots of "routine" notices, for example to consumers, might consider adding language along those lines.)  NOTE: Several commenters at contract-drafting guru Ken Adams's blog report good results from Rpost, a service that supposedly provides return receipts for email notices that stand up in court.

6.9 Representations outside this Agreement are excluded; {neither party is} relying on any such. †   [GEN‑36]
For the avoidance of doubt, in entering into this Agreement, the specified party is not entitled to rely, nor in fact is it relying, on any promise or representation by the other party that is not stated in (or expressly incorporated by reference into) this Agreement.

NEGOTIATION CATEGORY: On the fairway.

COMMENT:  This clause supplements the entire-agreement clause; it is intended to try to preclude fraud-in-the-inducement claims by a disgruntled party that could not otherwise win on straight contract-law grounds.

6.10 Publicity — {neither party} will issue press releases, etc., without {the other party's} approval. †   [GEN‑38]
Neither party will issue any press release or other publicity concerning this Agreement or the parties' relationship established hereby without the consent of all other parties.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR:  Party wanting the right to approve press releases, etc.

6.11 Redlining — all changes have been flagged.   [GEN‑39]
Each party represents that it has "redlined" or otherwise flagged its revisions (if any) of drafts of this Agreement and associated documents that it has sent to the other party.

NEGOTIATION CATEGORY: On the green. 

TENDS TO FAVOR:   A party that, during negotiations, reviews only redlined language in marked-up drafts, instead of reading the entire draft every time.

6.12 Waivers by {either party} must be in writing, and are to be strictly construed, except as may be otherwise agreed.   [GEN‑42]
A purported waiver by a specified party of a particular condition, right, remedy, obligation, or breach of this Agreement (collectively, entitlements):  (1) is to be given effect only if it is expressly stated in a writing signed by that party; (2) is to be strictly construed; (3)  is not to be construed as a waiver by that party of any other entitlement; and (4) for the avoidance of doubt, is not to be implied from the party's non-assertion of an entitlement on one or more occasions.

NEGOTIATION CATEGORY: On the fairway. 

TENDS TO FAVOR: A party opposing a claim that it waived a breach, etc..

	AGREED:
	AGREED:

	[Party 1 name], 
	[Party 2 name], 

	by:

________________________
Signature

________________________
Printed name

________________________
Title

________________________
Date signed
	by:

________________________
Signature

________________________
Printed name

________________________
Title

________________________
Date signed
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