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Clauses from the
Precut ™ Nondisclosure Agreement 
and Curator’s Notes
Definitions & usages 
The terms below have the stated meanings.  Other definitions may be set forth "in line" in the clauses in which they appear. All references to sections, articles, exhibits, schedules, addenda, and appendixes refer to those of this Agreement unless clearly indicated otherwise.
	 General definitions
And/or
And/or means the inclusive or.   EXAMPLE:  “The parties expect to meet each Tuesday and/or Wednesday” means that they expect to meet Tuesday, Wednesday, or both. 
	Business discretion
IF: This Agreement commits a decision, determination, or action to a person's business discretion; THEN: That decision, determination, or action may be taken in the person's sole and unfettered discretion, with a mind solely to the person's own wishes and not those of any other person, and without reference to any putative standard of reasonableness, good faith, or fair dealing. 
	Examples
Examples (and terms such as for example) and include and similar terms (e.g., including), whether or not capitalized, are used in this Agreement for purposes of illustration, not of limitation, unless another meaning is clear from the context. 
	For the avoidance of doubt
For the avoidance of doubt, IF: The parties omit from this Agreement a form clause containing the term “for the avoidance of doubt” (or similar phrases such as “for clarity”); THEN: That omission does not in itself signify that the parties agreed to a proposition contrary to the omitted form clause. 
	Include, etc. — see Examples.
Otherwise agreed
(a) Otherwise agreed and its variations, for example, agreed otherwise, whether or not capitalized, require a writing.   
(b) Exception: The parties may agree in writing  that, for a particular matter or a particular class of matters, their agreement otherwise need not be in writing.   
(c) Any decision whether or not to agree otherwise is within the business discretion of the relevant person unless expressly stated otherwise in this Agreement. 
	Reasonable efforts
(a) Reasonable efforts, whether or not capitalized, refers to one or more reasonable actions reasonably calculated to achieve the stated objective.   

(b) Any assessment of reasonable efforts shall give due regard to the information reasonably available at the relevant time about, for example, (i) the likelihood of success of specific action(s); (ii) the likely cost of other actions; (iii) the parties' other interests, (iv) the safety of individuals and property, and (v) the public interest.  
(c) For the avoidance of doubt, reasonable efforts does not necessarily require taking every conceivable reasonable action. 
	Seasonably
An action is taken seasonably (whether or not the word is capitalized) if the action is taken at or within the time agreed or,  if no time is agreed, at or within a reasonable time.
	Specified
Specified, whether or not capitalized, means as specified in the applicable section or in the Agreement unless otherwise clear from the context.
	Stated – see specified.
Term refers to the [ONE-YEAR] period following the effective date of this Agreement.

For the avoidance of doubt, the term of this Agreement may be renewed or extended by written agreement.
	Corporate-related definitions
Affiliate
Affiliate status exists (i) when one individual or organization is in a control relationship with another, and (ii) in any other circumstance expressly stated by this Agreement.  
	Affiliate — the following are also affiliate relationships:  [N/A] 
For purposes of this Agreement, the specified persons are affiliates of each other regardless whether they have a control relationship.
	Control; control relationship
(a) For purposes of determining affiliate status, control of an organization (whether or not the term is capitalized) refers to the direct or indirect possession of (i) voting control of securities of the organization carrying at least 50% of the aggregate right to vote for the organization’s board of directors or comparable governing body, or (ii) the right to select, or to prevent the selection, of a majority of the members of such board or other body 
(b) A control relationship exists between two persons (where a person is an individual or an organization) when one such person controls, is controlled by, or is under common control with, the other person, either directly or indirectly via one or more intermediaries.
	Control via management power
Control of an organization, for purposes of determining affiliate status, also includes the power to direct or cause the direction of the management and policies of the organization, by contract or otherwise.
	Indemnity-related definitions
Indemnify

(a) IF: A provision of this Agreement obligates a party to indemnify another individual or organization against a third-party claim or other event but is not specific as to the types of harm to be indemnified;  THEN: The obligated party will indemnify the individual or organization against all claims, liabilities, losses, damages, obligations, penalties, actions, judgments, execution, costs, expenses, and disbursements, of any kind or nature, arising out of the specified event(s).   Expenses for this purpose includes, for example, reasonable attorneys' fees, expert witness fees, and other expenses of litigation or arbitration. 
(b) Unless otherwise agreed, an obligation to indemnify against a claim includes the obligation to provide a defense against the claim, whether or not the defense obligation is separately stated.
	Protected Party; Protected Person
(a) Protected Party, unless otherwise specified, refers to: (i) in connection with a third-party claim, a signatory party that is entitled to indemnity and/or defense by another signatory party; (ii) in connection with a limitation of remedies or other liability, the signatory party whose liability is so limited.  

(b) Protected Person refers to (i) a Protected Party itself and (ii) the Protected Party's employees, officers, directors, shareholders, general- and limited partners, members, and managers. 
	Confidential information
Confidentiality definitions & requirements

Disclosing Party refers to [EACH PARTY]
(a) Receiving Party refers to any party to this Agreement that, pursuant to this Agreement, accesses Confidential Information owned or maintained by a Disclosing Party. 
(b) For the avoidance of doubt, only Confidential Information owned or maintained by a Disclosing Party is protected by this Agreement.
	Confidential Information definition
(a) “Confidential Information” refers to information that: (i) is shown to have been the subject of reasonable efforts by the Disclosing Party to preserve the information in confidence; (ii) is shown to have been initially disclosed or otherwise made available to the Receiving Party by, or on behalf of, the Disclosing Party (x) during the term of this Agreement, and (y) in compliance with any marking requirement imposed by this Agreement; and (iii) is not shown to be within one of this Agreement’s exclusions from Confidential Information status. 

(b) For the avoidance of doubt, all confidentiality obligations of this Agreement apply to any copies, notes, summaries, etc., made by the Receiving Party to the extent they contain Confidential Information.
	Illustrative examples of Confidential Information: [NONE DEEMED NECESSARY]
Confidential Information includes, for example, any stated categories of information, which are provided for purposes of illustration and not of limitation. The status of particular items of information is subject to the other requirements of this Agreement for information to be classified as Confidential Information.
	Exclusions from confidentiality status
(a) The term Confidential Information does not include information that is shown to have been, at the relevant time:   (i) published or otherwise generally known by relevant segments of the public; or (ii) known by the Receiving Party before obtaining access to it under this Agreement; or (iii) provided to the Receiving Party by a third party not under an obligation of confidence benefiting the Disclosing Party; or (iv) independently developed by the Receiving Party without use of the Disclosing Party's Confidential Information; or (v) disclosed to a third party, by the Disclosing Party or with its authorization, without confidentiality obligations comparable to those of this Agreement. 

(b) For the avoidance of doubt, a specific selection or combination of information will NOT be excluded from Confidential-Information status solely by virtue of the fact that some or all of its component parts are themselves so excluded, UNLESS the selection or combination itself, along with its economic value and principles of operation, are themselves within such an exclusion.
	Proof of an exclusion requires specific evidence.
Proof of an exclusion from confidentiality requires (i) documentary evidence and/or (ii) reasonably-corroborated oral evidence.  
	Presumption of confidentiality applies [TO INFORMATION MARKED AS SUCH]
This presumption (i) is rebuttable, and (ii) applies only to the Disclosing Party’s burden of coming forward with evidence, without shifting the ultimate burden of proof, that is, the risk of non-persuasion. 
	Marking of Confidential Information [IS REQUIRED].
(a) Any marking required by this section 2.107 must include a reasonably prominent, visually-readable notice such as, for example, “Confidential information of [name]” or “Subject to NDA.”

(b) Confidential Information not marked in accordance with this section 2.107 is not subject to the confidentiality obligations of this Agreement (but see also section 2.108  concerning catch-up marking).  
	The catch-up marking period is [10 BUSINESS DAYS] after an initial unmarked disclosure.
IF: Particular Confidential Information is initially disclosed without the marking required by section 2.107, including for example via a demonstration, oral presentation, or other manner not conducive to such a marking; THEN: The information in question will be deemed to comply with section 2.107 if the Disclosing Party (i) identifies the information as confidential at the time of or promptly after the initial disclosure, and (ii) within the stated catch-up marking period thereafter, causes a copy or written summary of the Confidential Information, marked as required by section  2.107, to be provided to the Receiving Party.  
	Clearly-recognizable Confidential Information need not be marked as such.
If so specified, any information that a reasonable person, in the position of the Receiving Party, would clearly recognizable as Confidential Information, will be deemed such even if not so marked. 
	Information of Disclosing-Party affiliates [CONSPICUOUSLY MARKED AS SUCH] can be Confidential Information if otherwise eligible.   
For the avoidance of doubt, any marking requirement of this section is distinct from any marking requirement imposed by any other section of this Agreement.
	Protection of Confidential Information
Precautions

The Receiving Party shall take reasonable precautions to protect Confidential Information from unauthorized use or disclosure.  Such precautions are to be not less than those the Receiving Party uses for its own information of comparable nature and value. 
	Use of Confidential Information
(a) The Receiving Party must obtain the Disclosing Party’s prior written consent to any use by it of Confidential Information (each type of such use, a “Permitted Use”).  
(b) IF: As clearly shown by written evidence, the parties are entering into this Agreement in conjunction with any activity listed below in this subparagraph (b); THEN: The Disclosing Party consents to the Receiving Party’s use of Confidential Information during the term of this Agreement to the extent reasonably necessary for the corresponding Permitted Use.  
(1) PARTIES’ ACTIVITY:  Exploring and/or negotiating a potential business relationship between the parties. PERMITTED USE:  Assessing the Receiving Party’s interest in, and/or negotiating the terms of, such a relationship.
(2) PARTIES’ ACTIVITY:  Entering into another agreement between the parties. PERMITTED USE:  The Receiving Party’s (i) performance of its own obligations, and (ii) exercise of its right to require performance by the Disclosing Party, under such other agreement
	Disclosure of confidential information
(a) The Receiving Party may not disclose Confidential Information except (i) as specified in this Agreement or (ii) with the Disclosing Party’s prior written consent. Each such disclosure is referred to as a “Permitted Disclosure.” 

(b) As one illustrative example of a disclosure of Confidential Information, the Receiving Party may not confirm, to any third party, any correlation or similarity between Confidential Information and information from any other source, except as otherwise permitted by this Agreement or with the Disclosing Party’s prior written consent.
	Need-to-know disclosures to Receiving-Party employees are permitted.
For the avoidance of doubt, during the term of this Agreement the Receiving Party may disclose Confidential Information to those of its officers, directors, and employees who (i) have a need to know for a Permitted Use and (ii) either (x) have signed a confidentiality agreement with the Receiving Party, or (y) be otherwise bound by legally-enforceable confidentiality obligations to the Receiving Party, in either case sufficient to enable the Receiving Party to comply with the confidentiality obligations of this Agreement.
	Need-to-know disclosures to contractors are permitted, subject to certain restrictions. 
If so specified, during the term of this Agreement the Receiving Party may disclose Confidential Information to those of its contractors that (i) have a need to know for a Permitted Use, and (ii)  are bound by confidentiality obligations that are (x) set forth in a written agreement between the relevant contractor and the Receiving Party, and (y) are at least as protective of the Confidential Information as the Receiving Party’s obligations under this Agreement.
	Disclosures compelled by law 
The Receiving Party may disclose confidential information when compelled by law, for example in response to a subpoena or a search warrant, in a securities filing, subject to the conditions that the Receiving Party must: (i) advise the Disclosing Party as far in advance of such a disclosure as practicable; and (ii) provide reasonable cooperation with any efforts by the Disclosing Party, at the Disclosing Party’s request and expense, to limit the disclosure and/or to obtain legal protection for the information to be disclosed. 
	Compliance with law governing disclosures
For the avoidance of doubt:

(a) Compliance with law is required for all Receiving-Party disclosures and uses of Confidential Information, including for example all applicable laws governing disclosures of export controls, personal financial information, or personal health information.  
(b) This provision does not itself authorize any particular disclosure by the Receiving Party.
	Copying of Confidential Information
(a) Copying of Confidential Information is permitted only (i) as necessary for Permitted Disclosures and Permitted Uses or (ii) with the Disclosing Party’s prior written consent.  

(b) For the avoidance of doubt, any copies of Confidential Information made by or with the authorization of the Receiving Party are subject to the confidentiality obligations of this Agreement. 
	Cooperation against third-party misappropriation is required.
(a) If so requested by the Disclosing Party, the Receiving Party will provide reasonable cooperation against third-party misappropriation of Confidential Information.  

(b) If so requested by the Receiving Party, the Disclosing Party will reimburse the Receiving Party for all reasonable expenses associated with such cooperation. 
	Reporting of known- or suspected misappropriation is required.
(a) The Receiving Party will promptly report to the Disclosing Party any known- or suspected misappropriation of Confidential Information.  

(b) For the avoidance of doubt, the Receiving Party need not so report to the Disclosing Party if doing so would be prohibited by law.
	Post-termination confidentiality obligations
Return or destruction of copies of Confidential Information [IS REQUIRED UPON WRITTEN REQUEST] after termination or expiration.

If so stated, subject to the exceptions below (if any), upon any termination of this Agreement or expiration of its term,  the Receiving Party will cause to be returned to the Disclosing Party, or destroyed, all copies of Confidential Information — including, for example, notes and summaries containing such information — that are in the possession, custody, or control of (i) the Receiving Party, or (ii) any individual or organization to which the Receiving Party provided such Confidential Information.
	Backup tapes, etc., [NEED NOT BE] returned or destroyed.  
If so specified, the return-or-destroy obligation does not apply to copies of Confidential Information stored in system-type media, such as for example server system caches and backup tapes, PROVIDED THAT such media (i) are not readily accessible to users, and (ii) in the ordinary course of business are periodically, and systematically, overwritten.  
	The Receiving Party, upon written request, shall certify completion of return or destruction within [30 DAYS] after termination or expiration.
(a) Upon written request by the Disclosing Party, the Receiving Party shall certify completion of any required return or destruction of copies of Confidential Information within the stated time after the termination of this Agreement or expiration of its term. 
(b) The certificate of return or destruction must (1) be sent to the Disclosing Party, and (2) note any known exceptions and, for each, whether or not the exception is authorized by this Agreement.
Outside-counsel-only archival copies need not be returned or destroyed.  
(a) Any obligation of the Receiving Party to return or destroy copies of Confidential Information does not apply to a set of outside-counsel-only archival copies of Confidential Information, including reasonable backups for such copies, PROVIDED THAT (1) such copies are maintained, using responsible security measures, under the direct or indirect control of the Receiving Party’s outside legal counsel (outside counsel), and (2) the archive copies are accessible only (i) by outside counsel and their employees, or (ii) as directed or permitted by a tribunal of competent jurisdiction, or (iii) with the Disclosing Party's consent.   
(b) For the avoidance of doubt, indirect control of archival copies includes, for example, maintaining the archival copies in a commercial records-storage facility operated by an individual or organization that, directly or indirectly, is contractually obligated to outside counsel to maintain the copies in confidence.   
	Confidentiality obligations continue after termination or expiration.
For the avoidance of doubt, the confidentiality requirements of this Agreement will continue to apply, notwithstanding any termination of this Agreement or expiration of its term, until such time, if any, as the Confidential Information in question becomes subject to an exclusion from confidentiality stated in this Agreement.
	Certain confidentiality obligations will expire [FIVE YEARS] after termination of this Agreement.  
(a) No later than 30 days after any termination of this Agreement, the Receiving Party may give notice to the Disclosing Party that the Receiving Party’s confidentiality obligations under this Agreement will expire automatically at the time specified in the title of this section.  

(b) During the 30-day period after receiving such notice, the Disclosing Party may give notice to the Receiving Party that designates, with particularity, specific trade-secret information as exception to expiration; if the Disclosing Party does so, then the confidentiality obligations of this Agreement will not expire as to designated information for so long as that particular information remains a trade secret. 
(c) For the avoidance of doubt, the Receiving Party's confidentiality obligations under this Agreement will not expire to the extent applicable law requires the information in question to be maintained in confidence.  
	The Receiving Party will have ‘residuals’ rights in Confidential Information.  
(a) For purposes of this section, residuals refers to Confidential Information that may be retained in the unaided memory of the Receiving Party’s personnel, PROVIDED THAT those personnel (i) do not refer to any written, electronic, or other fixed form of the information and (ii) do not intentionally remember the information for that purpose.

(b) The Receiving Party’s right to use residuals is subject any applicable patent rights, copyrights, trademark rights, or mask work rights owned or assertable by the Disclosing Party.  
	Other confidentiality provisions
Receiving Party’s defense‑ and indemnity obligation

The Receiving Party will defend and indemnify the Disclosing Party against any third-party claim arising out of the Receiving Party’s use of Confidential Information. 
	No implied warranties in Confidential Information.  
For the avoidance of doubt, all Confidential Information is provided AS-IS, WITH ALL FAULTS, WITH NO REPRESENTATIONS OR WARRANTIES, EXCEPT to the extent (if any) that the parties expressly agree otherwise in writing,
	No implied ownership‑ or license rights in Confidential Information.
For the avoidance of doubt, the Receiving Party is not granted any license rights or ownership rights of any kind, in Confidential Information or other intellectual property of the Disclosing Party, EXCEPT to the extent (if any) that the parties expressly agree otherwise in writing, 
	No implied restrictions on personnel job assignments.
For the avoidance of doubt, the Receiving Party is not required to limit the duties of any of its personnel who gain access to Confidential Information EXCEPT to the extent (if any) expressly agreed otherwise by the parties in writing. 
	No implied restrictions on freedom of action.  
For the avoidance of doubt, the Receiving Party is not restricted in its right to (i) develop, acquire, market, and/or sell technologies, products, or services similar to or competitive with those of the Disclosing Party without use of the Disclosing Party's confidential information, and/or (ii) to have one or more such things done for it by third parties, and/or (iii) to enter into business- and contractual relationships with third parties, EXCEPT to the extent (if any) that the parties expressly agree otherwise in writing.
	No confidential disclosures to Receiving Party without its specific consent
The Disclosing Party will not disclose any particular item of Confidential Information to the Receiving Party unless the Receiving Party first consents in writing to the specific disclosure. The Receiving Party will be under no obligation of confidence under this Agreement for any information disclosed in violation of the previous sentence.
	No implied disclosure obligation
For the avoidance of doubt, this Agreement does not obligate the Disclosing Party to disclose any particular Confidential Information to the Receiving Party EXCEPT to the extent (if any) that this Agreement expressly states otherwise.
	Site visits & network access
[EACH PARTY] will comply with reasonable, timely-communicated site rules & network policies of [THE OTHER PARTY] when visiting.   
Personnel subject to the control of the stated visiting party who visit physical premises or access a computer system or network (collectively, site) of the visited party are to comply with such reasonable site rules and policies as the visited party may timely communicate to the visitors or to the visiting party. 
	[EACH PARTY] will make reasonable efforts to avoid interference in [THE OTHER PARTY]’s on-site work.   
Each specified party will make reasonable efforts to avoid interfering with the activities of the other party at any site where the parties’ personnel are simultaneously present.
	Evidence of employability is required upon request.
Upon request by the visited party, a visiting party will provide the visited party with reasonable evidence that its personnel who go on-site at the visited party's physical premises are legally employable in the jurisdiction in which the premises are located.  
	Site access may not be denied in an illegally-discriminatory way.   
For the avoidance of doubt, a visited party may not deny access to the visiting party's personnel for any reason prohibited by applicable law (for example, antidiscrimination or equal-opportunity law), but otherwise may do so in the visited party's business discretion.
	Denial of site access, other than for good reason, may excuse the visiting party’s nonperformance.  
For the avoidance of doubt, IF: For other than good reason, the visited party denies access to one or more of the visiting party’s personnel; THEN: That fact may be taken into account, to the extent reasonably appropriate, in determining whether the visiting party should be excused for failure to comply with its obligations under this Agreement.
	Assignment of Agreement
Assignment of this Agreement by [THE RECEIVING PARTY requires the prior written consent of [THE DISCLOSING PARTY] except as otherwise provided in this Agreement.  
Any putative such assignment made without such consent is of no effect. 
	Assignment consent is not required for dispositions of substantially all assets of the Receiving Party’s [BUSINESS TO WHICH THIS AGREEMENT SPECIFICALLY RELATES]. 
Assignment consent is not required for assignments to a Control-Relationship Affiliate [IF THE ASSIGNING PARTY UNCONDITIONALLY GUARANTEES THE AFFILIATE’S PERFORMANCE].  
Withholding or delay of a required consent to assignment [MAY NOT BE DONE UNREASONABLY].  
IF: This section specifies that such withholding or delay may not be done unreasonably; THEN: For the avoidance of doubt, any damages suffered by the party seeking such consent, resulting from a breach of this requirement, are not subject to any exclusion of remedies or other limitation of liability in this Agreement.
	Assignments through mergers, etc., likewise require consent.  
An assignment of this Agreement by operation of law, as a result of a merger, consolidation, amalgamation, or other transaction or series of transactions, requires consent to the same extent as would an assignment to the same assignee outside of such a transaction or series of transactions.
	The non-assigning party may terminate this Agreement no later than [60 DAYS] after notice of assignment effectiveness.  
The non-assigning party may terminate this Agreement, in its unfettered discretion, by giving notice to that effect no later than [60 DAYS] after receiving notice from either the assigning party or the assignee that an assignment of this Agreement has become effective.
	Assignment-consent breaches are automatically material.  
Any breach of this Agreement’s assignment-consent requirements is a material breach.
	Assignment also acts as a delegation.  
For the avoidance of doubt, unless otherwise agreed, an assignment of this Agreement operates as a transfer of the assigning party's rights and a delegation of its duties under this Agreement, but it does not relieve the assigning party of its responsibility for performance of those duties. 
	Effect of assignment acceptance
An assignee’s acceptance of an assignment of this Agreement constitutes the assignee’s promise to perform the assigning party's duties under the Agreement.  That promise is enforceable by either the assigning party or by the non-assigning party.
	Assignment requires written assumption by the assignee upon request.  
IF: The non-assigning party so requests; THEN: An assignee of this Agreement must provide the non-assigning party with a written assumption of the assignor's obligations, duly executed by or on behalf of the assignee; ELSE: The assignment will be of no effect.
	Confidentiality of non-public assignment information
A non-assigning party will preserve in confidence any non-public information about an actual- or proposed assignment of this Agreement that may be disclosed to the non-assigning party a party participating in, or seeking consent for, the assignment. 
	Breach
Notice of breach
Notice of breach should be seasonably given by the nonbreaching party.  For the avoidance of doubt, however, the nonbreaching party will not be liable, for breach of contract or otherwise, for any failure to give seasonable notice of breach.
	Suspension of performance
In cases of material breach, a nonbreaching party that has given notice of breach may suspend its own performance until the breach is substantially cured.
	Cure periods
Unless otherwise agreed, a breaching party has the following time periods to cure a breach, beginning upon the effective date of notice of breach from the nonbreaching party:  Nonpayment of an amount due:    5 business days.  Failure to meet an agreed deadline:    1 business day. Other curable breaches: 30 days.  Noncurable breaches:  No cure period.
	Mitigation efforts
The nonbreaching party will use [REASONABLE EFFORTS] to mitigate its damages from breach.
	Delay in notice of breach
Any delay by the nonbreaching party in giving notice of breach may be given due weight in determining the relief (if any) to which that party is entitled.
	Waiver of breach from untimely notice
Breaches are waived if notice is not given within [30 DAYS] after the nonbreaching party knows or, in the exercise of reasonable diligence, should have known of the breach.
	Multiple- or repeated breaches
Multiple- or repeated breaches may, in appropriate circumstances, collectively constitute a material breach even if some or all individual breaches are cured.
	Cure-efforts status reports
The breaching party will provide status reports concerning its efforts to cure the breach (if any) at the reasonable request of the nonbreaching party.  Status reports are to include, as applicable, reasonable information about the breaching party's progress, problems, plans, and assumptions in its curative efforts.
	Termination
[EITHER PARTY] may terminate this Agreement for uncured material breach by the other party.
(a) IF: A material breach of this Agreement is not cured within the cure period stated in this Agreement (or, if none is stated, a reasonable cure period); THEN: The specified nonbreaching party may terminate this Agreement by written notice to the breaching party. 
(b) For the avoidance of doubt, termination for material breach is without prejudice to any other remedies available to the non-breaching party except as expressly agreed otherwise.
	Termination at discretion
[EITHER PARTY] may terminate this Agreement in its business discretion effective [FIVE BUSINESS DAYS] after notice of termination [BUT MAY NOT DO SO BEFORE <DATE>]
	Termination for insolvency
[EITHER PARTY] may terminate this Agreement, effective [FIVE BUSINESS DAYS] after notice of termination, if the other party does any of the following: (1) ceases to do business in the normal course; (2) becomes insolvent; (3) admits in writing its inability to meet its debts or other obligations as they become due; (4) makes a general assignment for the benefit of creditors; (5) has a receiver appointed for its business or assets; (6) files a voluntary petition for protection under the bankruptcy laws; (7) becomes the subject of an involuntary petition under the bankruptcy laws that is not dismissed within 60 days.

NOTE: In the U.S., many such clauses will be unenforceable under 11 U.S.C. § 541(c) if the nonterminating party files a petition in bankruptcy. See generally Robert L. Eisenbach III, 'Are "Termination On Bankruptcy" Contract Clauses Enforceable?' at http://bit.ly/8hQAkQ (Sept. 16, 2007; accessed Mar. 30, 2009).
	[EITHER PARTY] may terminate this Agreement, effective [FIVE BUSINESS DAYS] after notice of termination, if the other party creates business-reputation risk to the terminating party.
For purposes of this section, the other party creates “business-reputation risk” if it engages in conduct creating a substantial risk of damage to the terminating party's business reputation.
	[EITHER PARTY] may terminate this Agreement if the other party becomes an affiliate of a competitor of the terminating party, effective [FIVE BUSINESS DAYS] after notice of termination.
[EITHER PARTY] may terminate this Agreement if the other party undergoes a change of control, effective [FIVE BUSINESS DAYS] after notice of termination.]

For purposes of this section, a “change” of control refers to (i) an individual or organization acquiring control, or (ii) an individual or organization ceasing to have control.
	The deadline for any non-breach termination is [30 DAYS] after the right arises.
Any right to terminate this Agreement other than for breach is permanently and irrevocably waived unless the terminating party gives notice of termination no later than the specified deadline.
	Provisions surviving termination
The rights and obligations set forth in this Agreement (if any) concerning the following subjects will survive any termination of the Agreement (including for this purpose any expiration of the Agreement): ● Confidentiality. ● Indemnification and defense against third-party claims.  ● Insurance requirements.  ● Intellectual-property ownership.  ● Warranty rights and –disclaimers.  ● Remedy limitations and limitations of liability.  ● Governing law / choice of law.  ● Forum selection / choice of forum.  ● Arbitration.  ● Early neutral evaluation. ● Attorneys’ fees. ● Expense-shifting after settlement-offer rejection.
	Alternative grounds for termination [ARE] to be given effect.
If so stated:  IF: A party terminates this Agreement or a transaction under it for a stated reason; BUT: The stated reason later is found not to be applicable; THEN: The termination will be deemed to have been made for any other reason that could have been stated by the terminating party.
	[EACH PARTY] will take reasonably-required wrap-up actions after termination, at its own expense unless otherwise agreed.
General provisions
Additional or different terms have no effect except as expressly stated.   
(a) Except to the extent, if any, that this Agreement expressly states otherwise, neither party is obligated to give effect to additional or different terms (new terms) in any purchase order, confirmation, invoice, or similar document that may be provided by the other party in connection with a transaction pursuant to this Agreement (new-terms document) unless the new-terms document meets the requirements of this Agreement to amend it.  
(b) For the avoidance of doubt,  a party’s performance of actions called for by new terms, without more, is not to be deemed that party’s assent to the new terms.
	Additional or different terms in [PARTY NAME] documents will control. 
Additional or different terms (“new terms”) in any document that may be provided by the specified party, in connection with a transaction pursuant to this Agreement (“new-terms document”), will take precedence over any inconsistent provision in this Agreement. 
	Amendments must be in writing.  
Unless expressly provided otherwise in this Agreement, for an amendment to this Agreement to be effective, it must:  (i) be in writing; (ii) expressly refer to this Agreement and state that it is being amended; (iii) set out the terms of the amendment; and (iv) be signed at least by the party sought to be bound.
	Amendments:  [PARTY NAME] may amend unilaterally on [30 DAYS] notice, subject to certain conditions.  
(a) The specified party may unilaterally amend this Agreement, effective the stated time after giving notice to the other party, subject to the conditions of this section.  

(b) A unilateral amendment will take effect at the specified time after the effective date of the amending party's notice UNLESS, after the notice and before the amendment becomes effective, the non-amending party terminates this Agreement by notice to the amending party. 
(c) For the avoidance of doubt, a unilateral amendment will not retroactively modify any vested right of the non-amending party, nor any vested obligation of the amending party, under this Agreement. 
(d) A unilateral amendment will not retroactively modify dispute-resolution provisions for any then-pending dispute unless expressly agreed otherwise. 
(e) A unilateral amendment will apply only going forward, to new transactions and renewals, except as expressly agreed otherwise.
	Attorneys’ fees [ARE] to be awarded to the prevailing party.  
(a) IF: This section specifies that attorneys’ fees are to be awarded to the prevailing party; THEN: In any action in any forum arising out of or relating to this Agreement or any transaction or relationship resulting from it, the prevailing party in the action is entitled to recover its expenses and costs, in addition to any other relief that may be granted; OTHERWISE:  Each party will be responsible for its own attorneys’ fees and expenses. 

(b) For the avoidance of doubt, for purposes of this section:  Action refers to any action or proceeding, whether judicial, administrative, arbitral, or other. Costs refers to costs of the action or proceeding, for example costs of court or of arbitration. Expenses refers to reasonable attorneys' fees and expenses incurred in the action, including for example expert-witness fees and expenses. 
	Counsel:  Each party has had the opportunity to be represented by counsel of its choice in deciding whether to enter into this Agreement.  
Early neutral evaluation (non-binding) of certain disputes [IS REQUIRED] at either party’s request. 

IF: A dispute between the parties, arising out of or relating to this Agreement or any transaction or relationship arising from it, becomes the subject of an actual or reasonably-anticipated lawsuit, arbitration, or other action before a tribunal of competent jurisdiction; THEN: At the request of either party, the parties will submit the dispute to (nonbinding) early neutral evaluation.  If not otherwise agreed, the early neutral evaluation is to be conducted in accordance with the Early Neutral Evaluation procedures of the American Arbitration Association.  
	Entire agreement 
Except to the extent, if any, expressly stated otherwise in this Agreement:  
(a) The Agreement — including any exhibits, attachments, riders, schedules, or appendices as well as any other document expressly incorporated by reference — sets forth the parties' final, complete, exclusive, and binding statement of the terms and conditions of their agreement concerning its subject matter.
(b) Except as stated in this Agreement, there are no promises, understandings, representations, or warranties of any kind between the parties concerning that subject matter. 
	Forum selection:  [LOCATION, E.G., A CITY]; jurisdiction there is [NON-EXCLUSIVE].  
(a) To the extent so specified, any action arising out of this Agreement may be filed in a court having jurisdiction in the stated location.  If so stated, the jurisdiction of such court(s) is exclusive.  

(b) Subparagraph (a) is not intended as a waiver of any right a party may have under applicable law to seek transfer to another venue.  
(c) Each party agrees to submit to the specific jurisdiction of the stated court(s) (if any), solely for actions as specified in this section. 
(d) For the avoidance of doubt, nothing in this Agreement is to be construed as a submission by a party to the general jurisdiction of a specified court, nor as such a submission for any purpose except as specified in this section. 
(e) IF: This Agreement contains provisions for the arbitration of disputes; THEN: This section applies only to actions not required to be resolved by such arbitration. 
(f) Unless clearly stated otherwise, this section is not intended to negate or waive any right a party may have by law to remove an action from one court to another, for example to remove an action filed in state court (in the United States) to federal court.  
	Governing law is that of [LOCATION, E.G., A STATE].  
The law applicable in the specified location will govern any dispute arising out of or relating to this Agreement or any transaction or relationship resulting from it, without regard to conflicts-of-law or choice-of-law rules. 
	Governing law:  The UN CISG is excluded.  
The parties expressly agree that the UN Convention on Contracts for the International Sale of Goods (CISG) will not govern this Agreement or any transaction or relationship arising out of it.  (For the avoidance of doubt, the previous sentence is not intended and should not be interpreted as an admission by either party that the UN CISG would otherwise apply.)
	Governing law:  UCITA is excluded.  
The parties expressly agree that the Uniform Computer Information Transactions Act (UCITA) will not govern this Agreement or any transaction or relationship arising out of it.  (For the avoidance of doubt, the previous sentence is not intended and should not be interpreted as an admission by either party that UCITA would otherwise apply.)
	Governing law:  ALI Software Contracts Principles are excluded.  
The parties expressly agree that the American Law Institute (ALI) Principles of the Law of Software Contracts are not to be given effect in the interpretation or enforcement of this Agreement.  (For the avoidance of doubt, the previous sentence is not intended and should not be interpreted as an admission by either party that those Principles would otherwise apply.)
	Independent contractors
For the avoidance of doubt:

(a) Neither party will hold itself out as an employee, agent, partner, joint venturer, division, subsidiary, or branch of the other party, and nothing in this Agreement is to be interpreted as creating any such relationship between the parties. 
(b) Neither party has, nor will it hold itself out as having, authority to make commitments or representations on behalf of the other party except to the extent, if any, that this Agreement expressly states otherwise. 
(c) Neither party nor its employees are entitled to any compensation or benefits from the other party — including, for example, insurance coverage, stock options, or any other compensation or benefit —except to the extent, if any, expressly stated in this Agreement.
(d) Except as may be expressly stated otherwise in this Agreement, no signatory party, in entering into this Agreement, intends to enter into a fiduciary relationship with, nor to commit to acting on behalf of or for the benefit of, any other individual or organization.  
	Independent-contractor indemnity obligation applies to [EACH PARTY].  
The specified party (or parties) will defend and Indemnify the other against any third-party claim arising out of the defending party’s actual or alleged breach of its obligations under the independent-contractor basic requirements of this Agreement. 
	Interpretation:  The contra proferentem principle [IS NOT] to be applied.   
IF: This section states that the contra proferentem principle is not to be applied; THEN: Any ambiguity or inconsistency in this Agreement is to be resolved in accordance with the most reasonable construction and not strictly for or against either party.
	The limitation period for breach of this Agreement is [PER APPLICABLE LAW]; the discovery rule [APPLIES IF REQUIRED BY APPLICABLE LAW].  
Any action or proceeding for breach of this Agreement (which for this purpose includes any action or proceeding for misrepresentation) must be commenced within the specified time after the party commencing the action knew – or, if the discovery rule is specified, in the exercise of reasonable diligence should have known – of the breach. 
	Mediation of disputes (non-binding) is required at either party’s request.  
Any dispute between the parties is to be submitted to (nonbinding) mediation , to be scheduled as soon as practicable, upon request by either party.  If not otherwise agreed, the mediation will be administered by the American Arbitration Association under its Commercial Mediation Rules. 
	Notices 
(a) All notices sent pursuant to this Agreement (i) must be in writing, and (ii) if addressed to an organization, must be marked for the attention of a specific individual, office, or position in the organization.  

(b) Permissible addresses for notice include those stated in this Agreement or otherwise reasonably communicated. 
(c) Notices are effective upon receipt or refusal; notices addressed to an organization are effective upon receipt or refusal by an individual who is the organization's agent for purposes of receiving communications of the general type sent (for example, a mailroom clerk).  
(d) Each party giving notice under this Agreement is encouraged, but not required, to send a copy of significant notices to the notified party’s counsel by any reasonable means.  A significant notice might be, for example, a notice of breach or of termination.
(e) Notices to a party that cannot be found are deemed effective after reasonable delivery efforts.  
	Notices [MAY BE] sent by email, subject to specific requirements.  
For the avoidance of doubt, a notice sent by email is deemed received when and only when any of the following three events has occurred:  

(a) The notice is actually read by an individual who, for purposes of receiving communications concerning this Agreement, is the agent of the party to which notice is being sent; or 
(b) (i) the notice is delivered to an email account that is exclusively assigned to such an individual, and (ii) the individual in question accesses that email account; or 
(c) the notice is delivered to an email account whose address has been designated in writing, by the party being notified, as an address to which notices to that party under this Agreement may be sent. 
	Prohibitions and restrictions apply to attempts, inducement, etc., as well as to actions.  
The prohibitions and restrictions of this Agreement extend to (i) attempts to do, and (ii) inducing, soliciting, permitting, or knowingly assisting anyone else to do, the prohibited or restricted thing.  
	Publicity restrictions
Neither party will issue any press release about, or otherwise publicly disclose the existence or terms of, (i) this Agreement, or (ii) the parties’ business relationship contemplated by this Agreement, EXCEPT (x) as expressly provided in this Agreement, or (y) with the prior written consent of the other party.
	Redlining representation 
Each party represents that it or its counsel has 'redlined' or otherwise called attention to all changes that it made and sent to the other party in previously-sent drafts of this Agreement, including drafts of any attachments, schedules, exhibits, addenda, etc. 
	Savings clause 
IF: A provision of this Agreement is held invalid, void, unenforceable, or otherwise defective by a tribunal of competent jurisdiction; THEN: (1) All other provisions of this Agreement will remain enforceable, and (2) the provision in question will be deemed modified, solely in the jurisdiction in question, to the minimum extent necessary to cure the defect.
	A senior representative will be appointed by [EACH PARTY] upon request.  
(a) If so requested by the other party, each specified party (or parties) will designate, by notice to the other party, a senior representative having the authority and duty to act as the designating party's primary representative and contact point for the other party under this Agreement.  

(b) Any communication concerning this Agreement by such a senior representative to the other party is binding on the party that designated the senior representative.
	Settlement offers:  If the final result of a covered dispute is not [AT LEAST 20 PERCENTAGE POINTS BETTER] than a covered settlement offer, then the party rejecting the offer is liable for the offering party’s post-offer costs and expenses.  
(a) IF: In a covered dispute, a party does not timely accept a covered settlement offer, each as defined below, but then finally fails to obtain a specified result in the dispute; THEN: that party must pay or reimburse the offeror's costs and expenses, including for example reasonable attorneys' fees, incurred in the dispute by the offeror after making the offer. 

(b) A covered dispute is any action or proceeding before any tribunal, where the action or proceeding arises out of or relates to (i) this Agreement or (ii) any transaction or relationship arising from this Agreement.   
(c) A covered settlement offer is a written offer that (i) expressly states that it is subject to this section, and (ii) offers to settle a covered dispute. 
(d) Matters of timing and other procedural issues concerning the offer will be governed in the general manner provided for an offer of judgment under Rule 68 of the [U.S.] Federal Rules of Civil Procedure, any necessary change being made, to the extent the parties do not agree otherwise. 
(e) Absent consent of the other party, each party shall preserve in strict confidence (i) the existence and details of any offer made by the other party pursuant to this section and (ii) any subsequent communications between the parties regarding the offer. 
	Status review conferences 
(a) Status review conferences will be held at either party’s reasonable request, by phone or in any other manner agreed by the parties. 

(b) The parties anticipate that agendas will typically include, as appropriate and without limitation, the following ”G-PPP-A factors”: (i) goals; (ii) progress made; (iii) problems encountered or anticipated; (iv) plans for future action; and (v) assumptions being made.  
(c) Conference details will be arranged by the requesting party unless otherwise agreed.  
(d) The requesting party will seasonably circulate draft minutes upon request; any participating party may object to the contents of draft minutes by seasonably so advising all other parties in writing. 
	Third-party beneficiaries 
The parties do not intend for this Agreement to create any right or benefit for any party except themselves, other than to the extent (if any) expressly stated in this Agreement. 
	Waivers by [EITHER PARTY] must be in signed writings.  
The parties are aware of the management- and evidentiary issues that can arise when a party asserts that another party has waived a right, obligation, etc., in other than a written form.  With a view to avoiding such issues, the parties expressly agree that no purported waiver by the specified party (or parties) of any right or obligation under this Agreement — including for example any purported waiver of this waivers provision — is to be given effect unless it is in a writing signed by that party. 
	[NEITHER PARTY] is relying on any representation outside this Agreement.  
Each specified party represents and warrants that, in entering into this Agreement, it is not relying on any representation by the other party, other than (i) those set forth in this Agreement, including for example the Agreement’s exhibits, schedules, etc., and (ii) those expressly incorporated into this Agreement by reference.   THE PARTIES HAVE AGREED TO THIS PROVISION AS PART OF THEIR OVERALL ALLOCATION OF THE RISKS AND BENEFITS OF THIS AGREEMENT.  
	Signers have signature authority.
Each individual signing this Agreement on behalf of an organization personally represents that, to the best of his (or her) knowledge, his signature has been duly authorized by that organization. 


